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I. OVERVIEW

Although the mayhem following the disputed December
2007 elections seemed an exception, violence has been a
common feature of Kenya’s politics since the introduction
of a multiparty system in 1991. Yet, the number of people
killed and displaced following that disputed vote was un-
precedented. To provide justice to the victims, combat per-
vasive political impunity and deter future violence, the In-
ternational Criminal Court (ICC) brought two cases against
six suspects who allegedly bore the greatest responsibility
for the post-election violence. These cases have enormous
political consequences for both the 2012 elections and the
country’s stability. During the course of the year, rulings
and procedures will inevitably either lower or increase com-
munal tensions. If the ICC process is to contribute to the
deterrence of future political violence in Kenya, the court
and its friends must explain its work and limitations better
to the public. Furthermore, Kenya’s government must com-
plement that ICC process with a national process aimed at
countering impunity and punishing ethnic hate speech and
violence.

In the past, elites have orchestrated violence to stop polit-
ical rallies, prevent opponent’s supporters from voting,
and — as in the 2007-2008 events — intimidate rivals. In
the aftermath of the crisis, a Commission of Inquiry into
Post-Election Violence (CIPEV), chaired by Kenya Court
of Appeal Judge Philip Waki, was established to investi-
gate the facts and circumstances of the election violence.
Among its major recommendations was creation of a Ken-
yan special tribunal to try the accused organisers. Mindful
of the history of political impunity, it recommended that
if the government failed to establish the tribunal, the Panel
of Eminent African Personalities that under Kofi Annan’s
chairmanship mediated the political crisis should hand over
a sealed envelope containing the names of those who alleg-
edly bore the greatest responsibility for the violence to the
ICC for investigation and prosecution. President Mwai
Kibaki and Prime Minister Raila Odinga signed an agree-
ment for implementation of CIPEV’s recommendations on
16 December 2008, and parliament adopted its report on
27 January 2009.

A bill to establish a special tribunal was introduced twice
in parliament but on both occasions failed to pass. Not even
last-minute lobbying by the president and prime minister

convinced parliamentarians. Annan consequently transmit-
ted the sealed envelope and the evidence gathered by Waki
to the ICC chief prosecutor, Luis Moreno-Ocampo, on 9
July 2009. Four months later, on 5 November 2009, the pro-
secutor announced he intended to request authorisation to
proceed with an investigation to determine who bore
greatest responsibility for crimes committed during the
post-election violence.

When Moreno-Ocampo announced, on 15 December 2010,
the names of the six suspects, many of the legislators who
had opposed the tribunal bill accused the court of selec-
tive justice. It appears many had voted against a Kenyan
tribunal on the assumption the process in The Hague would
be longer and more drawn out, enabling the suspects with
presidential ambitions to participate in the 2012 election.
To many Kenyans, however, the ICC’s involvement sends
a signal that entrenched impunity for wealthy and power-
ful politicians will not be permitted to endure. If national
courts are unable or unwilling to prosecute perpetrators of
gross electoral violence, the international court can. Fora
political class used to impunity, this is a likely game chang-
er for how politics are conducted in the country.

The 2012 presidential and legislative elections will play
out against the backdrop of a significant ICC role that
Kenyan politicians will be unable to influence. Other fac-
tors also will come into play. The incumbent president,
Mwai Kibaki, will not run. The constitution promulgated
on 27 August 2010 has created powerful new positions,
including that of an independent chief justice, and raised
the bar for presidential aspirants. A successful candidate
must obtain an absolute majority of votes as well as more
than a quarter of the votes in at least 24 of the 47 coun-
ties. Political jockeying and alliance formation have al-
ready begun in earnest, in part as a response to the ICC
proceedings.

The two most prominent suspects, Uhuru Kenyatta (the
deputy prime minister, finance minister and son of Kenya’s
first president) and William Ruto (the former agriculture and
higher education minister), as well as the vice president
and many other like-minded politicians, are exploring the
possibility of uniting behind one candidate. The ICC is ex-
pected to announce in late January 2012 whether it has
confirmed charges against each of the six suspects and will
proceed to trials. The court’s rulings will introduce an ad-
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ditional — possibly crucial — factor into an already pivotal
election.

If the court confirms charges for both cases on the same
day, this could be a crucial step to help defuse a rise in eth-
nic tensions. There are real fears that if charges are dropped
for suspects of one ethnicity and confirmed for those of
another, ethnic tensions could increase sharply, regardless
of the legal merits. The ICC’s decisions will continue to
play a pivotal role in Kenya’s political process, especially
in the crucial 2012 election. The court appears cognisant
that these will not be viewed by many Kenyans simply as
legal decisions and that the timing and framing of pro-
ceedings and rulings will inevitably have an impact in
heightening or tamping down tensions. Accordingly:

O The International Criminal Court should recognise that
public statements warning suspects and other politicians
not to politicise the judicial proceedings, such as Judge
Ekaterina Trendafilova’s on 5 October 201 1 noting that
continued hate speech would be considered in the pre-
trial deliberations, can dampen and deter aggressive eth-
nic and political rhetoric.

0 While the ICC is still popular, the Kenyan public’s ap-
proval of'its role has been declining, due to deft media
engagement by the suspects. In order to counter mis-
conceptions of the court’s decisions, the court and its
supporters, including civil society and other friends,
should intensify public information and outreach ef-
forts to explain its mandate, workings and process.

0 The Kenyan government must recognise that the fight
against political violence and impunity is its responsi-
bility. It needs to close the impunity gap by complement-
ing the ICC process with a parallel national process. It
should begin by directing the attorney general to in-
vestigate other individuals suspected of involvement
in the violence that followed the 2007 elections with a
view to carrying out prosecutions in the domestic courts.

0 The government should also support Willy Mutunga,
the new chief justice, in his efforts to reform the judi-
ciary and restore public faith in Kenya’s system.

cases.” When it refused or was unable to do so during past
crises, the state would often form a commission of inquiry.
Most of those commissions were little more than ploys to
deflect public pressure and achieved little.’ In some cases
they were disbanded even before they began their work.*
Such recommendations as they came up with were rarely
implemented. The Commission of Inquiry into Post-Elec-
tion Violence was an exception because it was an internal-
ly-driven process that received considerable support —and
protection from political pressure — from Kenya’s outraged
public, its human rights community and diplomats.’

A. THE 2007-2008 POST-ELECTION VIOLENCE

The December 2007 election, the fourth since the re-intro-
duction of multiparty politics in 1991, was highly anticipat-
ed and saw a record turnout, particularly of young voters.’
This was because the 2002 elections, which most promi-
nently resulted in the defeat of President Daniel Arap Moi’s

II. IMPUNITY AND THE 2007-2008
POST-ELECTION VIOLENCE

Impunity has allowed the cycle of electoral violence to
endure.' The judiciary rarely prosecuted earlier “political”

! For additional analysis on Kenya’s cycle of electoral violence,
see Crisis Group Africa Report N°137, Kenya in Crisis, 21 Feb-
ruary 2008; “Ballot to Bullet: Organized Political Violence and
Kenya’s Crisis of Governance”, Human Rights Watch, 17 March

2008; “On the Brink of the Precipice: A Human Rights Account
of Kenya’s Post-2007 Election Violence”, National Commission
on Human Rights, 15 August 2008.

? Raila Odinga spoke for many when, following the disputed
2007 elections, he said that “in Kenya [the judiciary is] part of
the executive, and we do not want to subject ourselves to a
kangaroo court”. “World leaders pile pressure as Kenyans pray”,
African Press International, 7 January 2008. For more see Jacob
Butler, “Evolving Political Accountability in Kenya”, Center
for African Studies, University of Illinois.

3 “Lest We Forget: The Faces of Impunity in Kenya”, Kenya
Human Rights Commission (2011), p. 3. For more, see Jacquel-
ine M. Klopp, “Kenya’s Unfinished Agendas”, Journal of In-
ternational Affairs, Spring/Summer (2009), vol. 62, no. 2, p. §;
also, “Turning Pebbles: Evading Accountability for Post-election
Violence in Kenya”, Human Rights Watch, December 2011,
pp. 10-13.

* The Commission of Inquiry into the Death of Dr Robert Ouko
(1990) was disbanded before it finished. Kenya has a history of
unpunished political and economic crimes. Political crimes in-
clude the assassinations of politicians Tom Mboya (1969), Pio
Gama Pinto (1965), JM Kariuki (1975) and Bishop Alexander
Muge (1990), as well as the murder of Professor Crispin Odhi-
ambo Mbai (2003). Major economic crimes include the “Gold-
enberg scandal”, which cost the country an estimated 10 per cent
of GDP during the 1990s; and the “Anglo-Leasing scandal”, which
involved plans to buy a 30 million euros passport printing sys-
tem from France in 1997. All three post-independent regimes, of
Kenyatta, Moi and Kibaki, suffered major unresolved scandals.
> The commission emerged directly from the Kenya National
Dialogue and Reconciliation process and was agreed to by the
negotiators of both the Party of National Unity (PNU) and the
Orange Democratic Movement (ODM) on 4 March 2008.

% Anunprecedented 14.2 million Kenyans registered to vote, 82
per cent of the total eligible, and 72 per cent voted in the 2007
general elections. There were 2,547 candidates for 210 parlia-
mentary seats and nine presidential candidates. “On the Brink
of the Precipice”, op. cit.
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chosen successor, Uhuru Kenyatta, had restored citizens’
faith in the electoral process.’

The 2002 elections brought the National Rainbow Coalition
(NARC)® government, headed by Mwai Kibaki, to power.
But the coalition government failed to honour some of its
key election pledges, including to fight official corruption,’
which led to massive disaffection. In addition, the Liberal
Democratic Party (LDP) wing of the NARC government,
headed by Raila Odinga, accused Kibaki’s National Alli-
ance Party of Kenya (NAK) of reneging on a pre-election
memorandum of understanding on how to share government
positions. The differences between the coalition partners
were further exacerbated during the 2005 referendum on
a new draft constitution.'® The LDP formed the Orange
Democratic Movement (ODM)'! and campaigned against
the draft document, while the NAK campaigned for it. The
LDP argued that as published by Attorney General Amos
Wako, with explicit support of the NAK, the proposed con-
stitution differed greatly from the one agreed at the con-
stitutional conference. ODM carried the day: 57 per cent
voted to reject the draft."

7 In both the 1992 and 1997 elections, President Moi fell short
of an absolute majority but won because the opposition parties’
votes were split. Stephen Brown, “Authoritarian Leaders and
Multiparty Elections in Africa: How Foreign Donors Help to
Keep Kenya’s Daniel Arap Moi in Power”, Third World Quar-
terly (2001), vol. 22, no. 5, pp. 725-739. Moi and his Kenya
Africa National Unity party (KANU) also used unlimited ac-
cess to state resources to win the elections. In addition, they in-
timidated and threatened the opposition candidates, using the
provincial administration, and denied them access to crucial insti-
tutions like the media. In 2002, Moi’s chosen successor, Uhuru
Kenyatta (the son of Kenya’s first president), was beaten by a
coalition of opposition parties that united under an umbrella party,
the National Rainbow Coalition (NARC), led by now President
Kibaki. Kibaki garnered 61.3 per cent of the votes against Ken-
yatta’s 20.2 per cent.

¥ The principal parties were the National Alliance Party of Kenya
(itself a coalition) and the Liberal Democratic Party.

? In his inauguration speech on 30 December 2002, President
Kibaki promised: “Corruption will now cease to be a way of life
in Kenya, and I call upon all those members of my government
and public officers accustomed to corrupt practice to know and
clearly understand that there will be no sacred cows under my
government”. During his term, several high-level corruption affairs
involving government officials were uncovered, but not adequate-
ly addressed, including the multi-million dollar Anglo-Leasing
passport contract scandal.

1 The referendum followed the collapse of the national consti-
tutional conference.

' On the referendum ballot, the “yes” vote symbol was a banana,
the “no” vote’s an orange.

12 “The preliminary Report of the Committee of Experts on con-
stitutional review issued on the publication of the harmonised
draft”, 17 November 2009, p. 12.

Upset by the result, President Kibaki dissolved his cabinet
and expelled LDP members from the government. The
LDP then allied with rebel Kenya Africa National Union
(KANU) parliamentarians and turned the ODM into a for-
mal political coalition to contest the 2007 elections.? Kibaki
also cobbled together an alliance of parties under the um-
brella Party of National Unity (PNU). During the campaign
ODM reinforced the messages used during the referendum.
Its leaders accused Kibaki of surrounding himself with
people from his Kikuyu ethnic group, framing the election
as one of Kikuyus against the rest of Kenya. Thus, the elec-
tion was held against a backdrop of massive disenchant-
ment with the president and the political system, as well
as an anti-Kikuyu narrative that tapped into long-held his-
torical grievances that post-independence governments had
failed to address and that had finally found an outlet.

The opposition’s overriding campaign message was that
Kibaki, who had been elected in 2002 by voters from all
ethnic groups on a platform to fight graft, had favoured
the Kikuyu and failed to combat corruption. The ODM cast
itself as the egalitarian party of reform opposed to a PNU
that catered to the interests of a small, wealthy elite that it
labelled the Mount Kenya Mafia."*

Both parties left nothing to chance in the scramble for votes.
Some politicians even used helicopters to canvas the coun-
try, signalling the arrival of an even bigger money era in
Kenyan politics. Regions previously regarded as of low
importance in national elections, like the north, were in-
tensely targeted. ODM struck a chord with voters by fash-
ioning the contest as the party of reform against the party
of'the status quo, and many sitting members of parliament,
including cabinet ministers, were defeated. Opinion polls
conducted by the Steadman Group a few days before the
election gave Odinga, the ODM presidential candidate, a
small lead."” This, coupled with lethargic and sometimes
incoherent messaging from the president’s camp, made the
opposition sense victory.

The campaign had been largely peaceful, but tensions
rose shortly after voting was concluded on 27 December,
when, during the count, the chairman of the Electoral Com-
mission of Kenya (ECK), Samuel Kivuitu, began sending
mixed signals. Alarm bells went off when he said in a live
broadcast that he was unable to locate some of the return-
ing elections officers because they had switched off their

'3 KANU pulled out of the coalition in July 2007 and endorsed
Kibaki’s re-election, although some members stayed in ODM.
'* Mount Kenya is in the traditional Kikuyu homeland; the ODM
used the name to make its point that the government had been
captured and catered to the interest of the Kikuyu people.

1% «“Steadman releases its last poll before election”, The East
African Standard, 19 December 2007.
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phones.'® Most of those officers were from Central and
Eastern Province, the bedrock of the president’s support.
This fuelled suspicion that there were plans to manipulate
the vote. Matters were not helped when Kivuitu said in a
separate broadcast he hoped “the books were not being
cooked”."” Although ODM highlighted serious discrepan-
cies between the results announced at the tallying centre
and those filed by returning officers from the field, the
ECK decided to announce Kibaki the winner."®

Initially, this was to be done from the ECK’s temporary
headquarters at the Kenya International Conference Centre,
but to avoid a live TV showdown after it emerged the ODM
would contest the results, Kivuitu was whisked away by
security officers to an undisclosed location from where he
made the announcement. Kibaki was then sworn in at a has-
tily convened ceremony late in the evening of 30 Decem-
ber. In a parallel press conference, ODM rejected the results
and presented an election officer who said the announced
figures had been made up at the tallying centre. This trig-
gered both spontaneous and premeditated violence in var-
ious parts of the country, especially ODM strongholds. Ef-
forts by the security forces to contain the situation turned
counter-productive. Increasingly angry demonstrators mur-
dered PNU supporters and destroyed their property. This
led to revenge killing by PNU supporters."’

While the violence was still raging, President Kibaki ap-
pointed his new cabinet on 9 January 2008. It excluded the
ODM but included members from the splinter Orange
Democratic Movement-Kenya (ODM-K), led by Kalonzo
Musyoka. ODM called for mass action, a move the gov-
ernment deemed illegal because at that time all public gath-
erings were banned on public security grounds.*

B. MEDIATION ATTEMPTS

The election crisis had broader implications. Escalating
violence closed the port of Mombasa, the main transporta-
tion corridor for goods to East and Central Africa, creating
shortages and pushing up the price of fuel and other es-
sential items in the entire region. This, combined with Ken-
ya’s position as a steadfast Western ally, regional business
hub and centre for relief and humanitarian operations in
Africa, prompted almost immediate external intervention.

The PNU initially rejected internationalisation of the crisis,
claiming it was a local affair, while the ODM maintained
it would accept nothing short of international mediation.

South Africa’s Archbishop Desmond Tutu was the first
prominent figure to arrive on the scene, on 2 January 2008.
He was shortly followed by U.S. Assistant Secretary of
State for African Affairs Jendayi Frazer. She tried and
failed to break the impasse”' and was followed in turn by
four former African presidents in a joint visit: Tanzania’s
Benjamin Mkapa, Mozambique’s Joaquim Chissano, Bot-
swana’s Ketumile Masire and Zambia’s Kenneth Kaunda.*
Eventually, the then AU Chairman and President of Ghana
John Kufuor laid the groundwork for an international me-
diation under the auspices of the continental body.> Both
sides ultimately accepted the appointment on 10 January
2008 of former UN Secretary-General Kofi Annan as the
AU Chief Mediator, under the auspices of the Panel of
Eminent African Personalities that included Mkapa and
Graca Machel.*

C. THE KENYA NATIONAL ACCORD

The panel worked with negotiators from both sides.” An
agenda was agreed that included: (1) immediate action to
stop the violence and restore fundamental rights and lib-
erties; (2) immediate measures to address the humanitari-
an crisis and promote reconciliation, healing and restoration;
(3) measures to overcome the current political crisis and,
(4) long-term issues and solutions. The latter were critical.
Kenya had always been viewed as an oasis of peace in a
region plagued by incessant conflict. It had a robust media,

1 Crisis Group Report, Kenya in Crisis, op. cit., p. 7.

17 Crisis Group witnessed the statement. For more, see ibid, pp. 6-8.
'8 For more on the rigging of the presidential elections, see ibid,
pp. 6-9. See also the “Report of the Independent Review Commis-
sion on the general elections held in Kenya”, 17 September 2008,
which investigated all aspects of the elections and made important
recommendations to avoid future electoral crises.

' For more on the violence, see Crisis Group Report, Kenya in
Crisis, op. cit., pp. 9-16.

2% For more on events after Kibaki was sworn in, see ibid, pp. 12-24.

*! Elisabeth Lindenmayer and Josie Lianna Kaye, “A choice for
peace? The story of forty-one days of mediation in Kenya”, In-
ternational Peace Institute, August 2009, p. 11.

*2 Kibaki and people around him were seen as an impediment by
the mediation team. They also rebuffed efforts from the World
Bank delegation of senior African envoys such as Cyril Ramaphosa.
3 Kufuor visited Kenya from 8-10 January, at the invitation of
President Kibaki. Lindenmayer and Kaye, “A choice for peace?”,
op. cit., p. 13.

* Ibid. Some in the president’s inner circle were uncomfortable
with an external mediation. Minister John Michuki, a close Kibaki
ally, said, “There was no need for former UN chief Kofi Annan
to visit Kenya on Tuesday to lead fresh mediation efforts”. “Ken-
yarulers reject outside help”, BBC, 14 January 2008. Machel, a
Mozambican and the wife of former South African President
Nelson Mandela, is a prominent international advocate for women’s
and children’s rights and a long-time social and political activist.
 The PNU side was represented by Martha Karua (justice, na-
tional cohesion and constitutional affairs minister), Sam Ongeri
(education minister), Moses Wetangula (foreign minister) and
Mutula Kilonzo (Mbooni member of parliament) and Gichira
Kibara (liaison officer). ODM was represented by parliamentar-
ians Musalia Mudavadi, William Ruto, Sally Kosgey and James
Orengo and Caroli Omondi (liaison officer).
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strong civil society and an expanding middle class. How-
ever, myriad systemic, historical and structural imbalanc-
es had been festering since independence. The 2007 elec-
tions and their immediate aftermath unleashed an eruption
of grievances over land, economic inequality and other
injustices that had been decades in the making.*

The overarching problem was that it was difficult to es-
tablish with certainty who had won the elections. A quick
way to solve the crisis was to establish a grand coalition
government of national unity that included both the ODM
and the PNU.* This was achieved through signing of the
National Accord on 28 February 2008. To make the deal
acceptable to both parties, the constitution was amended,
and the positions of prime minister and two deputy prime
ministers were created.” Mwai Kibaki and Kalonzo Musy-
oka (ODM-K) remained president and vice president re-
spectively, while ODM leader Raila Odinga was appointed
prime minister. Another ODM member, Musalia Mudavadi,
was appointed deputy prime minister and local authority
minister, while PNU member Uhuru Kenyatta became the
other deputy prime minister as well as finance minister.”

D. THE COMMISSION OF INQUIRY INTO
POST-ELECTION VIOLENCE

The parties agreed to the establishment of a Commission
of Inquiry into Post-Election Violence, commonly known as
the Waki Commission after its chair, Court of Appeal Judge
Philip Waki.*® Its mandate was to investigate the facts and
circumstances surrounding the violence and the conduct
of state security agencies in their handling of it and to make
recommendations concerning these and other matters. In

*% Donald Rothschild, “Ethnic Inequalities in Kenya”, Journal
of Modern African Studies (1969), vol. 7, pp. 689-711.

T« Annotated Agenda for Kenya National Dialogue and Rec-
onciliation”, 1 February 2008.

%% The agreement was approved by parliament on 18 March 2008.
However, it lacked a clear delineation of power and responsibil-
ity, resulting in bureaucratic and protocol uncertainties. While in
theory the prime minister supervises other ministers, his role
was not clearly defined, leading to open defiance of his direc-
tives by cabinet members from other parties, who argued that
he had no authority over them. The undefined protocol relation-
ship between the vice president and the prime minister has led
to several mix-ups as well as uncertainty over who is in line to
succeed the president in the event of his death or disability.

%% The grand coalition cabinet was announced on 13 April 2008.
3% Other members of the commission were Gavin Alistair Mc-
Fadyen, a former police assistant commissioner in New Zealand,
and Pascal K. Kambale, a lawyer from the Democratic Repub-
lic of the Congo. The commission secretary was George Mong’are
Kegoro, an advocate of the High Court of Kenya and director
of the Kenyan chapter of the International Commission of Jurists.
The assisting counsel was David Shikomera Majanja, an advo-
cate of the High Court of Kenya.

order to avoid the fate of previously ignored commissions
of inquiry, the two parties also agreed to the Waki Commis-
sion’s suggestions that they establish a Kenyan tribunal to
try the suspected perpetrators of the violence and, if that
did not happen, that consideration be given to referring
the matter to the ICC.*"!

The report the commission delivered to President Kibaki
on 15 October 2008 underscored the gravity of the events,
but noted they were “an episode in a trend of institution-
alisation of violence in Kenya over the years”.* It drew
an analogy between the post-election violence and the
ethnic clashes of the 1990s and blamed the armed militias
formed during that period, never demobilised and then
reactivated by political and business leaders in 2007. Ad-
ditionally, the commission revealed, while the deaths of
some victims were caused by civilian-to-civilian fighting,
a disproportionate number were killed by the police.”

One finding was that the violence was spontaneous in some
places and a result of “planning and organisation in other
areas, often with the involvement of politicians and busi-
ness leaders”.** Some areas experienced both: a sponta-
neous violent reaction to the vote rigging that evolved into
well-organised and coordinated attacks on members of
ethnic groups associated with President Kibaki or the PNU
party. Also, PNU supporters carried out reprisal attacks
on suspected ODM supporters, the report said, that were
“systematic” and targeted people based on their ethnicity
and political leanings.”

The commission highlighted that:

[Impunity] lies at the heart of preventing the kind of
violence that has been witnessed in this country time
and time again. The eradication of impunity will, there-
fore, not only blow ... off the cover for persons who

3! On 5 February 2008, the ICC Prosecutor said his office had
begun a preliminary investigation of the post-election violence.
“OTP statement in relation to events in Kenya”, 5 February
2008, at www.icc-cpi.int. The Office of the Prosecutor (OTP) also
wrote to various parties in Kenya seeking further information
about alleged crimes.

32 Reportedly 1,333 people were killed, hundreds of thousands
displaced, hundreds of women raped and large amounts of pri-
vate and public property destroyed. “Commission of Inquiry into
Post-Election Violence”, 15 October 2008, pp. 8, 247, 272, 305.
3 Ibid, p. 354.

3 Ibid, p. 70.

3 Ibid, p. 80. The killings by province were Nyanza (347), West-
ern (146), Rift Valley (2,193), Mombasa (135) and Nairobi (342).
“Commission of Inquiry into Post-Election Violence”, 15 Oc-
tober 2008, p. 353. Victims by ethnic group were Kalenjin (158),
Kikuyu (268), Kamba (11), Kisii (57), Luhya (163), Luo (278)
and Maasai (seven). For more, see “Commission of Inquiry into
Post-Election Violence”, op. cit., p. 355.
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break the law of the land but also deter others who may
contemplate similar deeds in future. A firm foundation
in the rule of law would also promote national reconcil-
iation .... The elements of systemic and institutional
deficiencies, corruption, and entrenched negative socio-
political culture have, in our view, caused and promoted
impunity in this country. Election related violence pro-
vides the best illustration of the malady where, in five-
year cycles since 1992 when multiparty politics was
introduced, pre- and post-election violence has rocked
various parts of the country despite official inquiries

and identification of the root causes being made”.*

It recommended creation of a special domestic tribunal to
try individuals believed to bear the greatest responsibility
for crimes, particularly “crimes against humanity”, com-
mitted during the post-election violence. This tribunal, it
specified, should apply Kenyan law, including the Inter-
national Crimes Bill that was in the process of being passed
by the legislature. It urged that: “An agreement for the es-
tablishment of the Special Tribunal shall be signed by rep-
resentatives of the parties to the Agreement on National
Accord and Reconciliation within 60 days of the presen-
tation of the report of the [commission] to the Panel of Em-
inent African Personalities or the Panel’s representative”.”’
Lastly, it recommended that:

... if either an agreement for the establishment of the
Special Tribunal is not signed, or the Statute for the
Special Tribunal fails to be enacted, or the Special Tri-
bunal fails to commence functioning as contemplated
above, or having commenced operating its purposes
are subverted, a list containing names of and relevant
information on those suspected to bear the greatest re-
sponsibility for crimes falling within the jurisdiction
of the proposed Special Tribunal shall be forwarded to
the Chief Prosecutor of the ICC. *®

The Waki Commission was credited for correctly identi-
fying and addressing head-on a fatal flaw in most previous
commissions of inquiry that had “always appealed to sus-
pected perpetrators of crimes and their friends to investi-

gate and prosecute themselves. It therefore went over its
suspects’ heads and brought in the international justice
system over which the government had no control”.** Addi-
tionally, “it showed astonishing ingenuity in anticipating
and sealing every potential loophole that could serve as an

escape hatch. It even imposed time-lines”.*’

E. WHY THE SPECIAL TRIBUNAL FAILED

The actions of two diametrically opposed groups as well
as government disunity defeated the special tribunal bill.*!
One group, mainly composed of reform-minded parliamen-
tarians, primarily backbenchers, whose goal was to end
impunity, voted against the bill because it genuinely had no
faith in the national judicial process.* It believed that this
could be manipulated by those with vested interest, and
the judiciary could not be relied on to deliver justice, espe-
cially in an electoral dispute. Because in its view the only
way justice could be done was through an external pro-
cess, it opposed the establishment of the Kenyan tribunal.

This group was joined by a second, closely aligned with
former Education Minister William Ruto and Deputy Prime
Minister (and finance minister) Uhuru Kenyatta, that mis-
calculated the timing of the ICC process. Its members be-
lieved that process would take a long time, as it has else-
where on the continent,* so nothing would happen before

3 Ibid, p. 444.

*7 Ibid. It went on to say that “a statute (to be known as ‘the Stat-
ute for the Special Tribunal’) shall be enacted into law and come
into force within a further 45 days after the signing of the agree-
ment”. The report also recommended that the bill establishing
the tribunals be “insulated” against objections on constitutional-
ity and be anchored in the constitution. The bill was also to pro-
vide that the special tribunal consist of four organs: the Chambers
(including an Appeal Chamber) and the Prosecutor, to be inde-
pendent of each other, the Registry, and the Defence Office.
¥ The ICC prosecutor will be asked to analyse the seriousness
of the information received with a view to proceeding with an
investigation and prosecuting such suspected persons, the re-
port explained. Ibid, p. 484.

39 «“Waki - in memory of the commission that broke the backbone
of impunity”, AllAfrica.com, 1 September 2011.

“ Ibid.

#! Crisis Group interview, human rights activist, Nairobi, August
2011. On 24 December 2008, the Kenyan parliament approved
the International Crimes Act, which brought the ICC’s Rome
Statute into domestic legislation applicable under the regular
court system. But the act could not be applied to the 2007-2008
crimes, since that would contravene Section 77(4) of the consti-
tution on non-retroactivity. See Christine Alai and Njonjo Mue,
“Kenya: Impact of the Rome Statute and the International Crimi-
nal Court”, International Center for Transitional Justice (ICTJ),
1 June 2010, p. 3.

2 Public Service Assistant Minister Aden Sugow and Johnson
Muthama, a member of parliament from Kangundo, were among
the leaders of the group. Kenyan civil society was largely sup-
portive of its efforts.

* Jean-Pierre Bemba (Central African Republic case involving
a Democratic Republic of Congo (DRC) political figure) war-
rant/summons was issued May 2008, and trial began November
2010; Thomas Lubenga (DRC), warrant/summons was issued
February 2006, and trial started January 2009; Bosco Ntaganda
(DRC), warrant/summons was issued August 2006; the defend-
ant is still a serving general in the army; Germain Katanga and
Mathew Ngudjolo Chui (DRC), warrant/summons was issued
July 2007, and trial started November 2009; and Calixte Mba-
rushimana (a DRC case involving a Rwandan rebel leader)
warrant/summons was issued September 2010; his case was
dismissed and he was ordered released by a Pre-Trial Chamber,
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the 2012 elections.* Mostly powerful individuals whose
interest was to avoid accountability, they hoped that in-
ternational proceedings would drag on so that the principal
suspects could participate in those elections. They calculat-
ed that whoever won or did well could refuse to cooperate
with the court or, at a minimum, continue to delay the pros-
ecution. The assumption that the process to involve the I[CC
would take long proved to be a massive miscalculation.*

Factionalism within the grand coalition cabinet also played
a part. The ODM and PNU pulled in different directions,
as their attention was firmly focused on winning the next
elections, not countering impunity. President Kibaki and
Prime Minister Odinga tried late in the legislative process
to rally their supporters to pass the Kenyan special tribunal
bill, but in a political system devoid of discipline, a par-
liamentarian could — and many did — defy party positions
without any consequence.*

I1II. KOFI ANNAN’S DECISION

The government initially agreed with the mediation team
that the tribunal needed to be established by 1 February
2009. When the first bill failed, Kibaki and Odinga as-
sured the Panel of Eminent African Personalities that they
would re-engage the parliament. They agreed that the tri-
bunal would be set up by the end of August. However, on
3 July, a delegation of government officials met with the
ICC’s chief prosecutor to seek even more time to investi-
gate and prosecute suspected perpetrators of the violence.*’
He agreed, provided the Kenyan government committed
to initiate national proceedings within a year, to report by
the end of September on the status of investigations and

prosecutions arising out of the post-election violence and
provide any other information requested by the ICC pros-
ecution to help it perform its preliminary examinations.**

Given the agreement, including that the Kenyan govern-
ment would provide information to the ICC, the panel de-
cided the extension of the time limit to transmit the envelope
containing the Waki Commission’s list of chief post-election
violence suspects to the ICC was moot. The panel members
felt the agreement made it inappropriate to keep the enve-
lope and the supporting evidence in its custody. Moreover,
in light of the agreement, the prosecutor had declared he
was ready to receive the materials.* The panel took steps
to hand over the envelope and the accompanying materials,
on 9 July 2009, in line with the Waki Commission’s rec-
ommendations and subsequent actions of the Kenyan gov-
ernment. According to the panel, this was done to preserve
the integrity of the national procedure, the ICC and indeed
of the panel itself. *°

After the Kenyan government submitted its first progress
reports in September, and it became clear that it would not
be able to initiate proceedings within a year, as promised,
the prosecutor decided to proceed with his investigation.
On 5 November 2009, Moreno-Ocampo met with President
Kibaki and Prime Minister Odinga in Nairobi and informed

pending a possible appeal by the prosecutor, on 12 December 2011.
“Cosy club or sword of righteousness”, The Economist, 26 Novem-
ber 2011.

*“ Their rallying cry was, “Don’t be vague, let’s go to The Hague”.
Crisis Group interview, political analyst, Eldoret, August 2011.
* Crisis Group interview, Nairobi, 28 July 2011. This point was
reinforced in multiple Crisis Group interviews conducted in Nai-
robi, Eldoret, Nakuru, Naivasha, Nyeri, Karatina, Embu and Meru
in August 2011.

% Many did not mind. As an observer noted, “the M[embers
of]P[arliament]’s failure to pass the bill could be good in the
fight against impunity because for the first time ‘top dogs’ in
Kenya’s politics will be held to account”. Crisis Group interview,
international human rights lawyer, Nairobi, August 2011.

*7 The delegation was Justice, National Cohesion and Constitu-
tional Affairs Minister Mutula Kilonzo; Lands Minister James
Orengo, Attorney General Amos Wako, Assistant Justice Min-
ister William Cheptumo Kipkorir, Prime Minister’s Adviser on
Coalition Affairs Miguna Miguna and the permanent secretary,
in the justice, national cohesion and constitutional affairs min-
istry, Ambassador Amina Mohamed.

* The Kenyan delegation agreed to provide the prosecutor by
the end of September 2009 the following: a) a report on the cur-
rent status of investigations and prosecutions arising out of the
post-election violence and any other information requested by
the ICC prosecution to assist it in performing its preliminary
examinations; b) information on measures put in place to en-
sure the safety of victims and witnesses pending the initiation
and completion of suitable judicial proceedings; and c) infor-
mation on modalities for conducting national investigations and
prosecutions of those responsible for the 2007 violence through
a special tribunal or other judicial mechanism adopted by the
parliament, with clear benchmarks over the next twelve months.
In the alternative and in the absence of parliamentary agreement,
and in accordance with the commitment to end impunity of
those most responsible for the most serious crimes, the gov-
ernment was to refer the situation to the prosecutor in accord-
ance with Article 14 of the Rome Statute. “Agreed minutes of
the meeting between Prosecutor Moreno-Ocampo and the dele-
gation of the Kenyan Government”, Office of the Prosecutor,
International Criminal Court, 3 July 2009, at www.icc-cpi.int/
NR/rdonlyres/6D005625-2248-477A-9485-FC52B4F 1F5AD/
280560/20090703 AgreedMinutesofMeetingProsecutorKenyan
Dele.pdf.

* The contents of the envelope and the accompanying material
were important for the preliminary examinations and for assess-
ment of the extent to which the requirements of the comple-
mentarity principle were met.

%0 Hans Corell, legal adviser to the African Union Panel of Em-
inent African Personalities, “Note on the handover of [Commis-
sion of Inquiry into Post-Election Violence] CIPEV material to
the Prosecutor of the ICC”, July 2009, at www.dialogueke.org.
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them it was his duty to open an investigation. In a joint press
conference, he announced his intention to request authori-
sation to proceed. The government stated that it remained
fully committed to cooperating with the ICC within the
framework of that tribunal’s Rome Statute and the Kenyan
International Crimes Act. That same day, the prosecutor
notified the President of the ICC, by letter, of his inten-
tion to submit a request for the authorisation of an inves-
tigation into the situation in Kenya pursuant to Article 15(3)
of the Rome Statute.’' It was the first time the prosecutor
had brought a case proprio motu (on his own motion) under
Atrticle 15 of the Rome Statute.>

IV. THE KENYAN GOVERNMENT’S
CAMPAIGN FOR NATIONAL
JURISDICTION OR DEFERRAL

When Moreno-Ocampo released the names of the six sus-
pects in December 2010, Vice President Stephen Kalonzo
Musyoka and some cabinet ministers began lobbying the
UN Security Council members, the African Union (AU)*
and countries across Aftrica to support a national criminal
trial or deferral of the international proceedings for at

*! Letter from Prosecutor Luis Moreno-Ocampo to President
Sang-Hyun Song, 5 November 2009, at www.icc-cpi.int/NR/
rdonlyres/9EB64D7E-D6F0-4D1B-A0DE-360832C66E7B/281186/
AnnextothePresidencyDecision4.pdf.

52 This authority, however, is constrained by the requirement
that the prosecutor must obtain leave to institute such investiga-
tions from an ICC Pre-Trial Chamber (PTC). The PTC will grant
this based on two considerations: reasonable grounds warrant-
ing the investigations and existence of the court’s jurisdictional
triggers. Abraham Korir, “The ICC as Arbiter in Kenya’s Post-
Electoral Violence”, Minnesota Journal of International Law,
vol. 19 (2010), p. 6. The ICC is actively pursuing seven cases
in African countries: Uganda, Central African Republic, Dem-
ocratic Republic of Congo (cases referred to the ICC under Ar-
ticle 14 by those states themselves, which are parties to the Rome
Statute); Sudan, for crimes committed in Darfur, and Libya for
events in connection with the 2011 rebellion (case referred to
the ICC by the UN Security Council, acting under Chapter VII
of the UN Charter although neither country is a party to the Rome
Statute); Kenya and Cote d’Ivoire (cases in which the prosecu-
tor requested authorisation from an ICC Pre-Trial Chamber to
initiate investigations).

>3 The case for deferral attracted its first high-level support at
the Seventeenth Extraordinary Session of the Intergovernmental
Authority on Development (IGAD) Assembly. The Communi-
qué of Heads of State and Government on Sudan, Somalia and
Kenya “Decide[d] to support Kenya’s deferral of the ICC in-
vestigations and prosecutions in line with Article 16 of the
Rome Statute to enable affirmation of the principle of comple-
mentarity”, Addis Ababa, 30 January 2011. IGAD’s support in
effect ensured the subsequent backing of the African Union
summit that met on 30-31 January 2011.

least a year.”* They used two sets of arguments. First, the
preamble of the Rome Statute and Article 1 refer to the
ICC as an international institution, “that shall be comple-
mentary to the national criminal jurisdiction”.”® Not hav-
ing primary jurisdiction, the ICC can only intervene if the
national judiciary is unwilling or unable to investigate or
prosecute. Secondly, Article 16 of the Rome Statute permits
the Security Council, pursuant to a Chapter VII resolution,
to request the ICC to defer investigation or prosecution
for a renewable twelve-month period.

While these efforts were sanctioned by President Kibaki,
the ODM did not support them. The justice minister also
refused to support deferral.*® Odinga, the ODM party lead-
er, was equivocal. Three of the six suspects are Kalenjins,
members of a large ethnic community from the Rift Valley,
and he is keen not to alienate a community that overwhelm-
ingly supported him in 2007. Nor does he want to anger
the largest ethnic group in Kenya, the Kikuyu (from which
Kenyatta comes).”” But, at the same time he wants to be
seen as a reform candidate, supporting the ICC in the fight
against impunity. The prime minister therefore did not pub-
licly oppose the government’s attempts to slow down the
international court, but he privately may not be averse to
seeing two of his