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Executive Summary

Because of repeated direct or indirect authoritarian interventions during Pakistan’s
history, its parliaments have either been absent, short-lived or rubber stamps for the
military’s policies, their proceedings hollowed out and meaningless. Even under civil-
ian rule, an overactive judiciary has repeatedly encroached on parliamentary prerog-
atives, while the executive branch has dominated the governance agenda; legislative
advice and consent has been more a matter of form than substance. Five and a half
years after the democratic transition began in February 2008, the legislature is still
developing its institutional identity. The thirteenth National Assembly (2008-2013),
led by the Pakistan Peoples Party (PPP), was far more assertive. Some of the most
prominent committees exercised their authority to oversee the executive and to en-
gage the public. But the political system will remain unstable so long as the legacy of
military rule is kept alive. The current legislature must resume the unfinished work
of democratic reform if it is to fully restore parliamentary sovereignty and stabilise a
volatile polity.

The 2013 elections and their aftermath marked the first-ever transition from one
elected government to another, 40 years after the 1973 constitution established a fed-
eral parliamentary democracy. While the previous parliament missed many oppor-
tunities for reform, it nevertheless passed major legislation to restore democratic
governance. It also represented an era of bipartisan cooperation that was unlike the
vendetta-driven, winner-take-all politics of the 1990s democratic interlude.

The key achievement of the thirteenth National Assembly was the eighteenth con-
stitutional amendment, passed unanimously in April 2010. This removed many of
the constitutional distortions of General Pervez Musharraf’s military regime, enhanced
fundamental rights and laid the foundations for more transparent and accountable
governance. Its most consequential provision was the devolution of power from the
centre to the provinces, addressing a longstanding political fault line that had largely
contributed to the country’s dismemberment in 1971. The shift towards greater co-
operation across the aisle also helped ensure the survival of a fragile political order that
faced constant challenges from an interventionist military and a hyperactive judiciary.

The second phase of the democratic transition now underway offers opportuni-
ties to entrench parliamentary democracy. With incumbents losing at the centre and
in all but one province in the 2013 elections, the parties now in power at the federal
and provincial levels, particularly Nawaz Sharif’s Pakistan Muslim League (PML-N),
must prioritise governance and deliver on campaign pledges if they are to retain their
positions. The opposition parties, too, should realise that they will be better placed
to unseat their political rivals if they are an effective government-in-waiting in par-
liament, presenting alternative policies, budgets and other legislation, rather than
merely obstructing ruling party proposals and bills.

If the legislature is to respond to public needs and also exercise oversight of the ex-
ecutive, it must reinvigorate the committee system that was largely dormant during
Musharraf’s military regime. While several important committees were far more active
in the previous assembly, pursuing official misdeeds and even questioning the mili-
tary’s role in the polity, legislation was not enacted to provide for parliamentary au-
thority to hold the security apparatus, including its intelligence agencies, accountable.
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The committees’ additional value lies in their ability to lead the debate on specific
policies; conduct detailed investigations and inquiries on issues of public importance;
and engage civil society in the legislative process. Particularly urgent issues include
electoral reform, public expenditure and budgetary allocations, law and order and
human rights.

There is still along way to go. Committee achievements to date have been largely
due to proactive members, usually the chairs, rather than broader institutional ca-
pacity. For committees to fulfil their potential, their members require much more
research, analysis and technological support. They currently lack dedicated, trained
staff, a problem that also plagues the National Assembly and Senate secretariats.
Library resources are likewise inadequate, with the upper and lower houses main-
taining separate facilities that unnecessarily add to costs without producing better
research. As a result, committees depend on briefs from the executive, often prepared
by an unreformed bureaucracy that, like its military counterpart, has little interest in
strengthening representative institutions.

The committees, moreover, operate within a broader parliamentary framework that
is still pitted with gaps, some legal, some political. Parliament’s constitutional remit
does not, for example, extend to the Federally Administered Tribal Areas (FATA). The
recent reforms, particularly the eighteenth constitutional amendment, have strength-
ened parliamentary democracy but failed to remove some of the constitutional distor-
tions of past military regimes, particularly Islamisation provisions that still undermine
the legislature’s authority. To become more dynamic and assume its role as a co-
equal branch of government, the new parliament should build on its predecessor’s
steps, putting itself at the centre of the domestic and foreign policy debate.
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Recommendations

To restore parliamentary sovereignty, as envisioned in
the original 1973 constitution

To the National Assembly and Senate:

1. Pass a constitutional amendment package to:

a) repeal Article 2277, which prevents parliament from passing laws that violate
“Islamic injunctions”;

b) abolish the Federal Shariat Court, which undermines legislative authority; and

¢) restore Articles 62 and 63 to their original form, repealing all arbitrary morali-
ty clauses for electoral candidates.

2. Pass a constitutional amendment to extend parliament’s remit to the Federally
Administered Tribal Areas (FATA).

To enhance parliament’s power of the purse and to reinvigorate
the committee system

To the Government of Pakistan:

3. Abolish discretionary development funds for parliamentarians.

4. End the practice of passing large supplementary budgets, ex post facto, and instead
require that supplementary appropriations be approved by parliament before
the money can be spent.

5. End the practice of using statutory regulation orders (SROs) to override the leg-
islature in enhancing or reducing taxes and duties on specific goods.

To the Parliamentary Standing Committees:

6. Hold regular hearings on relevant ministry performance, summoning federal
secretaries and other high-level officials to testify on their performance, including
execution of policy and use of financial and other resources.

7. Review ministries’ proposals before the budget’s formulation, and use the process
also to assess the value of government programs and policies, through consulta-
tions with officials, civil society and constituents; and in the case of the National
Assembly’s finance and revenue standing committee, hold pre-budget consulta-
tions, with chambers of commerce, trade union, small business, industry and
other civil society representatives.

8. Exercise their authority to review expenditures of ministries and departments at
the end of the budget cycle and hold officials accountable for anomalies.

9. Hold regular public hearings on issues under their remit, inviting government,
non-government and private sector experts; ensure a wide range of opinion when
preparing the witness list; and respect all — including potentially contentious —
viewpoints.
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To assert civilian control over the security apparatus and to reform
the criminal justice system

10.

11.

12.

13.

14.

The parliamentary committee on national security should hold public hearings
on issues under its remit, with a wide range of government and non-government
witnesses.

The National Assembly should rigorously debate the annual budget when it is
introduced and also demand greater transparency in defence allocations.

The mandate of the defence and interior committees should be expanded to in-
clude oversight of military and civilian intelligence agencies.

The defence committee, in the case of the military’s main intelligence agency, the
Inter-Services Intelligence (ISI) directorate, and the law, justice and human rights
committee, in the case of the civilian-controlled Intelligence Bureau (IB), should
draft legislation defining the legal parameters and civilian chains of command.

The standing committees on interior and law, justice and parliamentary affairs
should draft legislation to modernise the basic bodies of criminal justice-related
law: the Pakistan Penal Code (PPC), Criminal Procedure Code (CrPC) and Evi-
dence Act.

To strengthen parliamentary functioning

To the National Assembly and the Senate:

15.
16.

17.

18.

19.

Give all committee members a work space and adequate staff.

Enhance standing committees’ oversight of the executive branch by empowering
them to vet and approve senior civil service appointments proposed by the Fed-
eral Public Services Commission, to ensure they are made on merit rather than
personal or political affiliation.

Enforce the requirement that each standing committee submit an annual report
on its activities that goes beyond an account of proceedings to analysis of its im-
pact on policy.

Extend protection of parliamentary speech to witness testimony in parliamen-
tary hearings; and enhance transparency of parliamentary proceedings by setting
a threshold for closed-door hearings, such as consent of one quarter of a com-
mittee’s members on the request of a witness whose security is endangered; and
discussion of classified or other confidential information.

Build the capacity of the National Assembly and Senate secretariats to support
parliamentary committees and parliamentary work in general by:

a) establishing and enforcing clear educational and professional criteria for
appointments to the secretariats;

b) developing and enforcing a uniform code of conduct for the National Assem-
bly and Senate secretariats;

¢) training specialists, including legal draftsmen, archivists, researchers and
policy analysts, on policy issues and parliamentary procedure; and

d) merging the National Assembly and Senate libraries, with a consolidated re-
search and analysis wing, and ensure the stock is continually updated.

Islamabad/Brussels, 18 September 2013
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Parliament’s Role in Pakistan’s
Democratic Transition

I. Introduction

On 16 March 2013, President Asif Ali Zardari dissolved the National Assembly and
transferred authority to a caretaker government to oversee the 11 May elections. This
marked the first time since the 1970s that an elected government completed a full
five-year term." Zardari’s Pakistan Peoples Party (PPP) had led a tenuous coalition
government after the restoration of democracy in 2008, following almost a decade of
military rule. On 5 June, Pakistan’s first ever transition from one elected govern-
ment to another through a democratic, constitutional process was completed when
Mian Mohammed Nawaz Sharif was sworn in as prime minister. Winning a strong
mandate in the elections, with an absolute majority in the National Assembly, the
lower house of parliament, the Pakistan Muslim League-Nawaz (PML-N) is far bet-
ter placed to ward off challenges from the political opposition or unrepresentative
institutions than its predecessor.>

Although this relative stability could expand opportunities to enact and imple-
ment much needed reforms, the parliament faces the considerable challenge of con-
solidating a transitional democracy that is still constrained by an interventionist mil-
itary bent on retaining control over security, defence and foreign policies, an exces-
sively activist judiciary and an unreformed bureaucracy.? While these challenges
would test any young democracy, they are compounded in Pakistan by violent mili-
tancy and extremism that are eroding the state’s authority, as well as an uncertain
external environment that provides spoilers, including the military, ample opportu-
nities to undermine civilian control.

! For Crisis Group analysis of electoral challenges, see Asia Briefing N°137, Election Reform in Paki-
stan, 16 August 2012; and Asia Report N°203, Reforming Pakistan’s Electoral System, 30 March 2011.
2 The bicameral parliament consists of the National Assembly (the directly-elected lower house) and
the Senate (the indirectly-elected upper house). In the provincial assembly elections, the PPP and
Awami National Party (ANP), which had led a coalition government in Khyber Pakhtunkhwa (KPK),
lost almost all their seats there. Imran Khan’s Pakistan Tehreek-e-Insaf (PTI) and the Islamist Jamaati-
Islami (JI) now head the provincial government. In Balochistan, a PPP and Pakistan Muslim League
(Quaid-e-Azam, PML-Q) coalition was replaced by one led by the Baloch nationalist National Party
(NP) and the Pashtun nationalist Pakhtunkhwa Milli Awami Party (PkMAP), along with PML-N.
Winning absolute majorities, the PPP formed the government in Sindh and the PML-N in Punjab.
3 For challenges posed to the democratic transition by the military, judiciary and civil bureaucracy,
see Crisis Group Asia Reports N°247, Drones: Myths and Reality in Pakistan, 21 May 2013; N°242,
Pakistan: Countering Militancy in PATA, 15 January 2013; N°227, Aid and Conflict in Pakistan,
22 June 2012; N°196, Reforming Pakistan’s Criminal Justice System, 6 December 2010; N°185,
Reforming Pakistan’s Civil Service, 16 February 2010; N°178, Pakistan: Countering Militancy in
FATA, 21 October 2009; N°164, Pakistan: The Militant Jihadi Challenge, 13 March 2009; N°160,
Reforming the Judiciary in Pakistan, 16 October 2008; and N°157, Reforming Pakistan’s Police,
14 July 2008.

4 For analysis of Pakistan’s security challenges, see Crisis Group Reports, Drones; and Pakistan:
Countering Militancy in PATA, both op. cit.
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Pakistan is entering the second, unprecedented phase of its democratic transi-
tion, still in urgent need of consolidating its democracy. The reported 55 per cent
turnout in the 2013 elections reflected popular support for parliamentary democra-
cy, but open questions remain, including whether the ruling party and its parliamen-
tary opposition will collaborate on enacting long overdue legislative reform; the rul-
ing party and its parliamentary allies will use their legislative strength to prioritise
governance and deliver on electoral pledges; and the opposition will exercise over-
sight of the executive within parliament.

This report examines the legislature’s role in Pakistan’s democratic transition,
analysing legal and political constraints and identifying ways to overcome them. It
emphasises the committee system as the nucleus of the parliamentary process,
including oversight, legislation and engaging the public, with focus on the national
legislature, in particular the National Assembly, the directly elected and most influ-
ential body. It is based on interviews with parliamentarians, political party workers
and other relevant actors. Since some were conducted before the May elections, the
names of those who subsequently assumed cabinet or other senior government posi-
tions have been withheld.
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II. Curbs on Parliamentary Sovereignty

For most of Pakistan’s history, direct or indirect authoritarian interventions reduced
parliament to a short-lived, dysfunctional institution lacking effective powers, or a
rubber stamp for military regimes.> The first military regime, General Mohammed
Ayub Khan'’s, banned parties and in 1959 enacted the Elective Bodies Disqualifica-
tion Order (EBDO) to exclude civilian opposition from the electoral process.® The
Political Parties Order (1962) restricted the right to stand for office. Ayub created a
local government scheme (Basic Democracy): a democratic fagade and civilian con-
stituency, with Basic Democrats electing the president, who led the centralised gov-
ernment his 1962 constitution created, as well as members to a unicameral National
Assembly on a non-party basis. That body could discuss, not reject government bills,
so a member was reduced to relieving constituent grievances. “When you have a
fixed national policy, decided in the presidency, the focus turns to local issues, such
as ‘fix my road’”, said the secretary general of the independent Human Rights Com-
mission of Pakistan (HRCP).”

The first directly elected parliament, led by Zulfikar Ali Bhutto’s PPP, came into
being soon after Pakistan’s dismemberment and Bangladesh’s creation.® Tasked with
forging a new social contract for the truncated multi-regional, multi-ethnic country,
the parliament unanimously adopted the 1973 constitution that established a federal
parliamentary system, with a directly elected lower house, the National Assembly,
and an indirectly elected upper house, the Senate.

While the number of provincial and Islamabad Capital Territory seats in the Na-
tional Assembly were determined by population, the Senate was configured on the
basis of parity, with an equal number of seats for each province. The president, elected
by the national and provincial legislatures, was the titular head of state but also had
the power to promulgate ordinances. The locus of executive authority was vested in the
prime minister, the head of government, and a cabinet drawn from and answerable
to the National Assembly. National and provincial assembly members were elected
representatives not just of their constituencies, but also of their political parties. The
prime minister’s mandate also came from a parliamentary party or coalition.

The National Assembly served a five-year term, unless the president, on the ad-
vice of the prime minister, dissolved it sooner (with a new assembly elected within
90 days). Senators were elected for six-year terms, half every three years. The upper
house was not subject to dissolution.®

The National Assembly’s remit did not, however, extend to the Federally Adminis-
tered Tribal Areas (FATA) or Provincially Administered Tribal Areas (PATA). To date,

5See Crisis Group Asia Reports N°102, Authoritarianism and Political Party Reform in Pakistan,
28 September 2005; N°49, Pakistan: The Mullahs and the Military, 20 March 2003; and N°4o0,
Pakistan: Transition to Democracy, 3 October 2002.

® EBDO prohibited “anyone from holding public office who used his political position for personal
advantage, or to the detriment of [the] State”, but was selectively used against opposition politicians.
See Crisis Group Report, Authoritarianism and Political Party Reform, op. cit.

7 Crisis Group interview, I.A. Rehman, Lahore, 29 April 2013.

8 The refusal of General Yahya Khan, Pakistan’s second military ruler, to transfer power after the
1970 election to the predominately Bengali Awami League, followed by a brutal military operation,
sparked the civil war.

9 For detailed analysis of the electoral process and structure of the two houses of parliament, see
Crisis Group Report, Reforming Pakistan’s Electoral System, op. cit.
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no acts of the national or provincial legislature extend to those regions without pres-
idential assent. Both maintain parallel legal frameworks. FATA citizens are denied
fundamental human, political and economic rights, and lack representation at the
provincial level and access to a formal justice system.'® While limits on parliamen-
tary authority in the FATA context were built into the 1973 constitution, subsequent
amendments during military rule abolished the concept of parliamentary sovereignty
almost entirely.

A. Islam and Moral Policing

Bhutto’s government was toppled by General Zia-ul-Haq’s 1977 coup. During the
1980s, the Zia regime promulgated far-reaching reforms that diluted the constitu-
tion’s democratic character as part of an Islamisation process to legitimise itself. A
provision was inserted into the constitution’s Article 227 requiring that “all existing
laws shall be brought in conformity with the Injunctions of Islam as laid down in the
Holy Quran and Sunnabh, in this Part referred to as the Injunctions of Islam, and no
law shall be enacted which is repugnant to such Injunctions”." While this was first
articulated in the 1949 Objectives Resolution, it now became a substantive part of
the constitution.'* Laws made or contemplated in parliament thus can be challenged
on religious grounds. For instance, the PPP-led government had considered abolish-
ing the death penalty in 2008, but the Supreme Court stayed action saying it would
violate Islamic injunctions." Under parliamentary rules, if a legislator’s objection to
a bill on religious grounds is supported by two fifths of the house, parliament may
refer it to the Council of Islamic Ideology for an advisory opinion.

Zia also established a Federal Shariat (Islamiclaw) Court (FSC) to ensure that all
legislation conformed to Islamic injunctions. But the FSC also has quasi-legislative
functions, since it can give binding directions on the content of law. In 1990, for ex-
ample, it ruled that a blasphemy conviction must carry a mandatory death penalty,
with no possibility of pardon. In 1992, it ruled that the gisas (retribution) and diyat
(blood money) law also applied to murder cases, giving the victim’s immediate rela-
tives the right to pardon the killer in return for blood money.** That law thus pro-
vides legal cover to “honour killings” — the murder of a female relative, justified on
the grounds of disgracing the family’s honour — and privileges those who can afford
to pay for a pardon.”> Although the FSC has been relatively inactive in recent years,
its continued existence negates parliamentary supremacy.

Zia’s constitutional reforms also set new eligibility requirements for elected office.
Article 62 was revised, going beyond basic requirements for candidacy such as age and
absence of a criminal record to include morality clauses, based on Islam. Retained

10 See Crisis Group Asia Reports, Pakistan: Countering Militancy in PATA, op. cit.; and N°125,
Pakistan’s Tribal Areas: Appeasing the Militants, 11 December 2006.

' This was done under the Third Constitutional Amendment Order of 1980.

!2 According to the Objectives Resolution, adopted by the Constituent Assembly, sovereignty would
“belong to Allah Almighty alone and the authority which He has delegated the State of Pakistan,
through its people”. The state would enable citizens to “order their lives in the individual and collec-
tive spheres in accordance with the teachings and requirements of Islam”. See Crisis Group Asia
Report N°216, Islamic Parties in Pakistan, 12 December 2011.

13 See Crisis Group Report, Reforming Pakistan’s Judiciary, op. cit.

14 The law allows a person suffering bodily harm to seek monetary compensation from the perpetrator.
!5 Crisis Group Reports, Reforming Pakistan’s Judiciary; and Pakistan: The Mullahs and the Mili-
tary, both op. cit.
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by successive parliaments, the criteria now include “good character”, adherence to
“Islamic injunctions”, “adequate knowledge of Islamic teachings and [practice of]
obligatory duties as prescribed by Islam”, and abstinence from “major sins”. Non-
Muslim candidates are not subject to these provisions but are required to have a “good
moral reputation”. All candidates must be “sagacious, righteous and non-profligate,
honest and ameen [observant], there being no declaration to the contrary by a court
of law”.1®

The constitution’s disqualification clauses for parliamentarians were also radical-
ly revised. Under Article 63, an elected member could be disqualified if found to be
of unsound mind by a competent court; ceased being a Pakistani citizen or acquired
another nationality; or held “any office of profit in the service of Pakistan other than
an office declared by law not to disqualify its holder”. The member could also be dis-
qualified by act of parliament. To this, the Zia regime added numerous new clauses.
Most notably, parliamentarians could now be disqualified if found by a competent
court to be “propagating any opinion, or acting in any manner, prejudicial to the ide-
ology of Pakistan, or the sovereignty, integrity or security of Pakistan, or morality, or
the maintenance of public order, or the integrity or independence of the judiciary of
Pakistan, or which defames or brings into ridicule the judiciary or the Armed Forces
of Pakistan”. They could also be disqualified if convicted “for any offence which in
the opinion of the Chief Election Commissioner involves moral turpitude, and sen-
tenced to imprisonment for a term of no less than two years”."” Parliamentarians can
now, as discussed later, be disqualified through court rulings.

These provisions disproportionately empowered the superior judiciary, warping
the checks and balances of a parliamentary system. Superior court judges can act as
moral arbiters of the electoral and legislative process, with a profound impact on
political stability, as manifested during the last parliament and the 2013 elections
(see below).

In 1985, Zia introduced another constitutional provision, Article 58.2(b), giving
the indirectly elected president the power to dismiss elected governments, with judi-
cial endorsement. This gave the doctrine of necessity (discussed below), legal cover.
It was used to justify premature dismissals of parliament in 1985, 1990, 1993, and
1996, each validated by the Supreme Court. During the democratic interlude of the
1990s, parliament repealed Article 58.2(b) through a constitutional amendment in
1997.18 However, the rubber-stamp Musharraf parliament restored this presidential
power and centralised authority in the executive through the seventeenth constitu-
tional amendment (December 2003).

B. Judicial Interpretation and Parliamentary Sovereignty

Clashes between the legislative, executive and judicial branches date back to the ear-
ly years. In the 1950s, the Supreme Court developed what came to be known as the
“doctrine of necessity” in judgments justifying extra-constitutional dismissals of the

16 Article 62, constitution.

17 Article 63, constitution; President’s Order 14 (1985), Revival of the constitution of 1973 order,
Gazette of Pakistan, Extraordinary, Part 1, 2 March 1985.

18 See Crisis Group Reports, Reforming Pakistan’s Judiciary; and Asia Report N°86, Building Judi-
cial Independence in Pakistan, 9 November 2004; both op. cit.
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legislature, culminating in Ayub Khan’s 1958 coup.'® After the restoration of democ-
racy, Article 6 was inserted in the 1973 constitution, holding that “[a]ny person who
abrogates or attempts or conspires to abrogate, subverts or attempts or conspires to
subvert the Constitution by use of force or show of force or by other unconstitutional
means shall be guilty of high treason”.>® Meant to prevent coups, it failed to protect
parliamentary democracy, since the superior judiciary repeatedly legitimised author-
itarian interventions on the grounds of necessity, as in the Supreme Court’s valida-
tion of Zia’s 1977 and Musharraf’s 1999 coups.

Judicial interpretation has also constrained parliament in other ways. In a 1996
decision, the Supreme Court identified a “basic structure” or “salient features” of the
constitution that parliament could not amend, even with the mandated two-thirds
majority. In addition to parliamentary democracy and federalism, the protected areas
included Islamic provisions. This doctrine, which could limit parliament’s power to
repeal Zia-era provisions, such as Articles 62, 63 and 227 and the FSC, was subse-
quently expanded to include fundamental rights and judicial independence.*

The eighteenth constitutional amendment, passed unanimously by both houses
of parliament in April 2010, included a provision for superior court appointments.
Rather than being the president’s prerogative, these were now to require a seven-
member judicial commission, chaired by the chief justice, to nominate a candidate
for a High Court or Supreme Court vacancy (except for the chief justiceship of a supe-
rior court, which is filled by the senior-most judge of the relevant bench). For confir-
mation, the nominee would then need a three-fourths majority from an eight-member
bipartisan parliamentary committee.

The Supreme Court was unwilling to accept a judicial appointment process it no
longer controlled. Invoking the salient features doctrine, in October 2010 it directed
the government to revise the process to give the chief justice discretion in nominat-
ing candidates before the judicial commission; require that the parliamentary com-
mittee explain any rejection of a nominee in writing; and grant the Supreme Court
authority to rule on that explanation. It also ruled that parliamentary committee
hearings be held in-camera.?* Complying with the court’s directives, the parliament
passed the nineteenth constitutional amendment (December 2010), diluting the re-
lated provisions. By successfully pressuring the legislature to water down the eight-
eenth amendment, the judiciary constrained parliament’s authority to amend the
constitution. In August 2013, the Pakistan Bar Council was reportedly planning to file
a petition regarding the chief justice’s dominant role in the appointment process.*

The Supreme Court has also undermined parliamentary authority through activism
that goes well beyond the exercise of judicial review. Its interpretations and exercise
of suo motu** powers, in the name of “public importance”,* have often amounted to
a bid to make the judiciary the pre-eminent branch of government.

19 Tbid.

20 Article 6, constitution of Pakistan.

2! See “Text of order dated 21-10-2010 of Supreme Court of Pakistan passed in 18th Amendment
cases”, at: www.supremecourt.gov.pk/web/page.asp?id=433.

22 Tbid.

23 Amir Wasim, “Senate to debate judges’ appointment tomorrow”, Dawn, 25 August 2013.

24 A Latin term roughly translating to “on its own motion”.

25 Article 184 of the constitution grants the Supreme Court original jurisdiction over cases in which
“it considers that a question of public importance with reference to the enforcement of any of the
Fundamental Rights conferred by Chapter I of Part II is involved”.
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Possibly the most prominent instance was its June 2012 dismissal of Prime Min-
ister Yousaf Raza Gilani for contempt of court. As noted, Article 63 of the constitution
establishes specific conditions under which a member of parliament may be disqual-
ified. Beyond these, it also provides that:

[If] any question arises whether a member of Majlis-e-Shoora (Parliament) has
become disqualified ... the Speaker [of the National Assembly] or, as the case may
be, the Chairman [of the Senate] shall, unless he decides that no such question
has arisen, refer the question to the Election Commission within thirty days and
should he fail to do so within the aforesaid period it shall be deemed to have been
referred to the Election Commission.

The Election Commission of Pakistan (ECP) is to decide the case within 9o days; if
grounds for disqualification are established, the member’s seat falls vacant.?®

The Supreme Court subverted these provisions, convicting Gilani on 26 April
2012 of contempt of court for refusing to comply with its orders to write to the Swiss
authorities to reopen a money-laundering case against President Zardari. The gov-
ernment had refused to write the letter on the grounds that the president enjoyed
constitutionally-guaranteed immunity against prosecution while in office. The ver-
dict, which found Gilani guilty of ridiculing the judiciary, overstepped the original
charge that he had merely defied the court’s instructions. The judges gave Gilani a
symbolic sentence — the time it took for the judges to retire to their chambers.?” On
19 June 2012, however, overriding the speaker and ECP’s authority, the Supreme
Court enhanced the sentence, ruling that Gilani had ceased to be prime minister
after the 26 April judgment.?® By dismissing the prime minister, it also intruded on
the legislature’s authority to hold the executive accountable.

In a separate assenting note, a judge observed that the court’s power to convict
the prime minister, under Article 204 of the constitution:

... ensures that the court is not a helpless bystander incapable of ensuring that
the command of the people is fulfilled. The court can effectively perform the role
of the peoples’ sentinel and guardian of their rights by enforcing their will; even
against members of parliament who may have been elected by the people but who
have become disobedient to the constitution and thus strayed from their will. This
mechanism provides a straightforward governance paradigm, controlled ultimately
by the people.*®

This was a broad interpretation, since Article 204 does not mention disqualification
from elected office.3°

26 Article 63, constitu